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such effect, but allows the carrier to 
deduct the value of the damaged 
goods at the port of destination from 
the value of the same goods undam- 
aged at the port of shipment, adding 
only the freight. 

The measure of damages adopted 
by the Court in Pearse v. S. S. Co., 
is, however, not only inconsistent 
with the doctrine of the case, but is 
manifestly unjust. Where, by the 
contract of shipment, the carrier be- 
comes an insurer to a certain extent, 
and under certain contingencies, it is 
unjust that when those contingencies 
occur he should, under any circum- 
stances, be wholly free of liability. 
Where freight proportionate to an 
agreed value has been paid for the 
safe carriage of goods, certain risks 
only excepted, and the goods are 
damaged by other than the excepted 
causes, it is unjust that the shipper 
should not recover some part of the 
value for which it was agreed that 
the carrier should be liable. A con- 
tract to carry safely goods of a certain 
value, certain risks only excepted, in 
consideration of freight proportion- 
ate to such value, is, as to all other 
risks, precisely analogous to a valued 
policy of insurance, and the measure 
of damages for partial loss on such a 
policy would seem to furnish the true 



rule here. It has long been settled 
that in such a case, whatever be the 
actual value of the goods insured, the 
proportion or percentage of loss is 
determined, and the insurer pays the 
same proportion or percentage of the 
total sum for which the policy makes 
him liable : Lewis v. Rucker, 2 Bur. 
1167 ; Lunns v. Edwards, 12 East, 488 ; 
Usher v. Noble, Id. 639, 646 ; Forbes 
v. Aspinwall, 13 Id. 323 ; Goldsmid v. 
Gillies, 4 Taunt. 803 ; Bonsfield v. 
Barnes, 4 Camp. 228 ; Irving v. Man- 
ning, 1 H. L. Cas. 289, 306 ; 1 Arnold's 
Mar. Ins. (6th ed.) 300. 

In The Lydian Monarch and Pearse 
v. S. S. Co., therefore, the ratio of 
the estimated loss or damage to the 
whole value of the goods damaged 
should have furnished the ratio of the 
invoice value recoverable from the 
carrier. 

As has been already said, the prin- 
cipal case was rightly decided, if the 
clause of limitation was rightly con- 
strued. If, on the other hand, as 
would seem more likely, the limita- 
tion contemplated by the parties was 
one of liability, not of damages, then 
the measure of damages above sug- 
gested could have been applied with 
justice to both parties. 

Charles Chauncey Binket. 

Philadelphia. 



Supreme Court of Vermont. 

WORTHEN v. LOVE. 

The owner of a dog, known to be vicious, has the right to keep him if he 
exercises proper care and diligence to secure him, so that he will not injure 
ony one who does not unlawfully provoke or intermeddle with him. 

Exceptions from Rutland County Court. 
Action on the case to recover for injuries resulting from the 
bite of a dog. The Court assessed the damages at $30, but 
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held that the plaintiff was not entitled to recover, and ren- 
dered judgment for the defendant. 

J. C. Baker, for plaintiff. 
H . W. Love, pro se. 

Ross, J. On the facts found by the County Court, its judg- 
ment for the defendant was correct. The owner of a dog 
known to be vicious has the right to keep him, if he exer- 
cises proper care and diligence to secure him, so that he will 
not injure any one who does not unlawfully provoke or inter- 
meddle with him. The Court has found that the defendant 
knew the dog was vicious, and kept him chained during the 
daytime in his barn, and that he broke away and injured the 
plaintiff, by reason of being unlawfully provoked by the plain- 
tiff, who had no lawful occasion to go to the barn where the 
dog was chained. Hence, the only question for consideration is, 
whether the Court improperly excluded the offered testimony 
of Eugene Alexander. The defendant had conceded that he 
knew the vicious propensity and character of the dog, and that 
ever since he had that knowledge, he had kept him securely 
chained in his barn during the daytime, with the barn doors 
opened, but left him unchained in the barn nights, with the barn 
doors securely closed. This testimony tended to show that the 
defendant had exercised due care and diligence in restraining 
the dog, and that if he broke away on the occasion of the injury, 
it was owing solely to the negligence or unlawful conduct of 
the plaintiff in provoking the dog. The rejected testimony 
of Alexander tended to show that the defendant did not keep 
the dog securely chained during the daytime, but left him so 
insecurely chained that, only a few days before the injury of 
the plaintiff, the dog, when unprovoked, broke away from its 
fastenings, and injured the witness's young daughter, when 
passing on the street, and that this was known to the defen- 
dant. This offered testimony bore directly upon the care and 
diligence of the defendant in keeping the dog, and of his 
knowledge that he was insecurely fastened. It also tended 
to impeach the credibility of the defendant as a witness. It 
was therefore admissible. The fact that the Court supposed 
that it only bore upon the character of the dog and the defen- 
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dant's knowledge of it, which had been conceded, did not, 
without inquiry, or having the purpose for which the testi- 
mony was offered stated, authorize its rejection. Camp v. 
Camp, 59 Vt, 667, is a recent and full authority on this point. 
As it cannot be known what facts would have been found if 
this testimony had been admitted, the judgment must be reversed, 
and cause remanded for a new trial. 



For the purpose of determining the 
liability of the keeper of an animal 
that has inflicted an injury, aside 
from trespass on the soil, it is usual 
with text-writers and Courts to divide 
the brute creation in two classes: beasts 
that are /era naturae, and those that are 
domitae naturae. Of the keepers of the 
former class of animals, it is said, 
generally, that they are responsible, 
either with or without notice of the vi- 
cious propensities of the animals kept, 
for any injuries they may do : Earl v. 
Van Alstine, 8 Barb. 630 ; May v. Bur- 
dett, 9 Q. B. 101 ; Van Leuven y. Lyke, 
1 N. Y. 515 ; Cane/ox v. Crenshaw, 24 
Mo. 199 ; Congress §• Empire Spring 
Co. v. Edgar, infra ; Scribner v. Kelley, 
38 Barb. 14; Besozzi v. Harris, 1 F. 
& F. 92 ; Wool/ v. Chalker, 31 Conn. 
121 ; 1 Hale P. C. 430, pt. 1, cl. 33; 
Bull. N. P. 77 ; but of the keepers 
of animals of the latter class, it is 
said that they are liable for injuries 
done only after notice of some vicious 
habit or propensity of the animal 
committing the injury : Applebee v. 
Percy, 9 L. R. C. P. 647 ; State v. McDer- 
mott, 49 New Jersey Law, 163 ; Corliss 
v. Smith, 53 Vt. 532 ; Murray v. Young, 
12 Buch. 337 ; Ftamsbury v. Basin, 3 
111. App. 531 ; Judge v. Cox, 1 Stark. 
227 ; Charlwood v. Greig, 3 C. & K. 46. 

There are many things which it is 
not necessary to bring to the attention 
of the Court by proof; of these it 
takes official or judicial knowledge. 
And the reason for this is, that the 
facts are so generally known and re- 



cognized within the limits of their 
jurisdiction, as to leave no room for 
any controversy about them, in the 
minds of persons of the usual intelli- 
gence. To therefore require proof 
of them would be a waste of time, to 
no purpose, and cause suitors to incur 
much expense: Reynolds on Ev. 66. 
In pursuance of this rule, Courts will 
take notice, without proof, of the usual 
course of nature, of the seasons, of the 
habits of animals, their propensities, 
and of the probable effect of a trans- 
action upon a man ; of all such, proof 
is unnecessary : Ross v. Boswell, 60 
Ind. 235 ; Abel v. Alexander, 45 Id. 
523. 

But it is not the ownership of every 
animal ferat naturoz, that renders the 
owner liable for injuries committed by 
it, notwithstanding many of the ex- 
pressions in the cases and books of au- 
thority which would lead one to the 
contrary conclusion, were the lan- 
guage alone regarded, without exami- 
nation of the facts of the particular 
cases. Hale has stated the rule with re- 
spect to animals/era? natural with much 
clearness : " these things seem to be 
agreeable to law : 1. If the owner has 
notice of the quality of his beast, 
and it doth anybody hurt, he is 
chargeable with an action for it. 2. 
Though he has no particular notice 
that he did any such thing before, yet 
if it be a beast that is ferae natura, as 
a lion, a bear, a wolf, yea, an ape or 
a monkey, if he get loose and do harm 
to any person, the owner is liable to 
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an action for the damage, and so I 
knew it adjudged in Andrew Baker's 
Case, whose child was bit by a mon- 
key that broke its chain and got loose. 
3. And, therefore, in case of such a 
wild beast, or in case of a bull or cow 
that doth damage, where the owner 
knows of it, he must at his peril keep 
him up safe from doing hurt. For 
though he use diligence to keep him 
up, if he escape and do harm the 
owner is liable to answer damages :" 
1 Hale P. C. 430, pt. 1, c. 33. So, in 
an old case, it was said, that " there 
is a difference between things ferai 
natural, as lions, bears, etc., which a 
man must keep at his peril, and beasts 
that are mansuetai natural, and break 
through the tameness of their nature, 
such as oxen and horses. In the 
latter case, the owner must have 
notice ; in the former, an action lies 
against the owner without notice:" 
Rex v. Huggins, 2 Ld. Raym. 1583 ; 
see Bull. N. P. 77. Both of these au- 
thors speak of a whole class, "things 
ferai natural," yet the examples given 
are ferocious beasts, lions, tigers, 
wolves, and the like, which are wont 
to destroy mankind or animals. In 
order to hold the keeper liable for an 
injury inflicted by such an animal, it 
is not necessary to show that it is 
fierce and dangerous ; for the law 
takes notice of such a fact and conclu- 
sively presumes that it is so : Muller 
v. McKesson, 73 N. Y. 195 ; Lavarone 
v. Mangianti, 41 Cal. 138. It cannot, 
however, be presumed that a rabbit, or 
a like animal is dangerous, and that the 
keeper of it, aside from a trespass on 
land, is liable for injuries inflicted by 
it. Such an animal is neither dan- 
gerous nor mischievous ; and of this, 
the Court takes judicial notice. The 
term ferai natural, when applied to 
those animals for whose injuries the 
keeper is liable without notice of their 
evil propensity, applies only to such 



of this class as are ferocious or mis- 
chievous by nature, and not such as 
are usually kept and are necessary 
to the existence of men : Norris's 
Peake, 486 ; 1 Chitty PI. 82 ; Earl v. 
Van Alstine, 8 Barb. 630 ; Decker v. 
Gammon, 44 Me. 322 ; Scribner v. Kelley, 
38 Barb. 14 ; Besozzi v. Harris, 1 F. & 
F. 92 ; Smith v. Pelah, 2 Stra. 1264 ; 
Jenkins v. Turner, 1 Ld. Raym. 109. 
This statement is borne out by one of 
the cases cited, wherein it was held 
that bees, although in many respects 
ferai natural, are not such dangerous 
insects as to render the keeper liable, 
without actual notice of an evil pro- 
pensity of those offending: Earl v. 
Van Alstine, supra. Where a monkey 
bit the plaintiff, the question was not 
necessary to the decision, although 
the Court was of the opinion that it 
was such an animal as a keeper must 
keep at his hazard : May v. Burdett, 
9 Q. B. 101. In the case of a stag run- 
ning loose in a park to which the pub- 
lic resorted, it was held sufficient to 
aver and prove the ferocity of the ani- 
mal, and the defendant's knowledge 
of that fact ; and in proving its fero- 
city, experts were entitled to give 
their opinions in evidence, touching 
the propensity of the animal to com- 
mit an injury at the particular season 
of the year the injury was inflicted : 
The Congress Sf Empire Spring Co. v. 
Edgar, 99 IT. S. 645 ; s. c. infra. 

It has already been stated that the 
keeper of an animal ferai natural is li- 
able, without any evidence of a knowl- 
edge on his part of its natural propen- 
sity, or proof of a scienter, as it is 
termed : Applebee v. Percy, L. R. 9 C. 
P. 647 ; s. c. 10 Moak, 334. " But 
where the animal belongs to a class 
which is not habitually ferocious, it is 
necessary to show that its owner has 
notice, that it has on former occasions 
shown symptoms of a disposition to 
bite mankind:" Id. Here the law 
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takes notice of the usual propensity 
of this class of animals, and acts upon 
it accordingly ; and it extends to the 
owner the same privilege, allowing 
him to act upon the presumption that 
his animals of a domestic character 
" will not break through the tameness 
of their character," and commit an in- 
jury, unless he has knowledge of the 
evil propensity in the offending ani- 
mal. In all such cases, it is, there- 
fore, necessary to allege and prove 
notice of some kind at least, of the 
disposition of the animal, in order to 
hold its keeper liable : The Congress $• 
Umpire Spring Co.v. Edgar,$9 U. S. 645; 
s. c. 18 American Law Register, 613 ; 
Keightlinger v. Egan, 75 111. 141 ; Judge 
v. Cox, 1 Stark. 227 ; Thomas v. Mor- 
gan, 26 M. & R. 496 ; Charlwood v. 
Gretg, 3 C. & K. 46 ; Worth v. Gilling, 
L. R. 2 C. P. 1 ; Hartley v. Harriman, 
1 B. & A. 620 ; Adams v. Ball, 2 Vt. 
9 ; Lynch v. McNally, 7 Daly, 128 ; s. 
c. on appeal, 73 N. Y. 347 ; Mason v. 
Keeling, 12 Mod. 332 ; Logue v. Link, 

4 E. D. Smith, 63 ; Smith v. Causey, 
22 Ala. 568 ; Dearth v. Baker, 22 Wis. 
73 ; Earl v. Van Alstine, 8 Barb. 630 ; 
Le Forest v. Tolman, 117 Mass. 109 ; 
Popplewell v. Pierce, 10 Cush. 509 ; 
Pressey v. Wirth, 3 Allen, 191 ; Cox v. 
Burbridge, 13 C. B. (N. S.) 430 ; Flem- 
ing v. Orr, 29 E. C. L. & E. 16 ; Mei- 
bus v. Dodge, 38 Wis. 300 ; McCaskill 
v. Elliot, 5 Strob. 196 ; Loomis v. Terry, 
17 Wend. 496. 

It has been said that the gist of an 
action against the keeper of an ani- 
mal which has inflicted an injury, is 
the keeping of it after knowledge of its 
mischievous propensities : May v. Bur- 
dett, 9 Q. B. 100 ; s. c. 10 Jur. 692 ; 
16 L. J. (N. S.) Q. B. 64, approved 
in The Congress fr Empire Spring Co. 
v. Edgar, supra; McCaskill v. Elliot, 

5 Strob. 196. "It is frequently said 
that the scienter is the gist of the 
action, and it is true that no action 
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can be maintained without it, but it is 
equally true that no action can be 
maintained with it alone. No law is 
violated, nor any liability created by 
securely keeping a ferocious animal, 
with knowledge of its vicious disposi- 
tion, but this knowledge imposes the 
duty to keep it safely, and a neglect 
to do this, coupled with an injury, cre- 
ates the liability. No negligence is im- 
puted without this knowledge, and 
with it no liability is incurred without 
negligence. If the owner of such ani- 
mal, after notice of its previous disposi- 
tion, neglects to keep it securely, and 
any person is injured by it, he is prima 
facie liable for the injury, without 
proof of neglect in keeping such ani- 
mal. He must keep it safely, or re- 
spond in damages for all injuries 
inflicted by it, without the fault of the 
person injured :" Williams v. Moray, 
74 Ind. 25. In another case from the 
same State it is said, that " whoever 
keeps an animal accustomed to attack 
or bite mankind, with knowledge of 
its dangerous propensities, is prima 
facie liable to an action for damages at 
the suit of any person attacked or in- 
jured by the animal, without proof of 
any negligence or fault in the se- 
curing or taking care of it. The gist of 
the action is the keeping the animal 
after knowledge of its mischievous dis- 
position:" Partlow v. Haggarty, 35 
Ind. 178. Under these two Indiana 
cases it is necessary to allege that the 
plaintiff was not guilty of negligence 
contributing to the injury. But this 
is not the rule of the English cases ; 
for in one of them it is said, that " the 
conclusion to be drawn from an ex- 
amination of all the authorities ap- 
pears to us to be this, that a person 
keeping a mischievous animal, with 
knowledge of its propensities, is bound 
to keep it secure at his peril, and that 
if he does mischief, negligence is pre- 
sumed;" May v. Burdett, 9 Ad. & EL 
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(N. S.) 101 ; Jackson v. Smithson, 15 
M. & W. 563 ; Card v. Case , 5 C. B. 
622 ; Hogan v. Sharpe, 7 C. & P. 755. 
This language has been quoted with 
approval by a New York Court, where, 
after saying that a dog accustomed to 
bite persons, is a public nuisance and 
may be killed by any one when found 
running at large, citing Putnam v. 
Payne, 13 John. 312; Brown v. Car- 
penter, 26 Vt. 638, the Court quotes 
from Hale : "He (the owner) must, 
at his own peril, keep him up safe 
from doing hurt, for though he use 
diligence to keep him up, if he es- 
cape and do harm, the owner is liable 
in damages :" Mullet v. McKesson, 73 
N. Y. 195. Elsewhere, it is said that 
the owner, with knowledge of its pro- 
pensity, keeps a vicious animal at his 
peril : Kelly v. Tilton, 2 Abb. Ct. App. 
Cas. 495 ; Wheeler v. Brant, 23 Barb. 
324; Smith v. Peelah, 2 Str. 1264; 
Greason v. Keteltas, 17 N. Y. 496; 
Woolfv. Chalker, 31 Conn. 121 ; Black- 
man v. Simmons, 3 C. & P. 138 ; Rider 
v. White, 65 N. Y. 54. It is therefore 
held in the New York cases, that it is 
not necessary to aver and prove that 
the plaintiff has not been guilty of 
negligence ; and such is the great 
weight of authority on this point : 
Lyncke v. McNally, 7 Daly, 130 ; s. c. 
73 N. Y. 347 ; Smith v. Peelah, 2 Str. 
1264 ; Brown v. Carpenter, 26 Vt. 638 ; 
Marsh v. Jones, 21 Id. 378 ; McCaskill 
v. Elliot, 5 Strob. 196. In one case it 
is broadly said that the keeper of a fe- 
rocious dog insures the public that it 
will not injure any one : McCaskill v. 
Elliot, supra ; and while this language 
is not elsewhere used, the strictness 
with which the owner of such an ani- 
mal is usually held, almost warrants an 
author in using it : see Congress Sr Em- 
pire Spring Co. v. Edgar, 99 U. S. 645 ; 
s. c. 18 American Law Register, 613. 
The true principle seems, however, to 
be to hold the owner or keeper of a wild 



and vicious animal, or of an animal 
with knowledge of its evil propensity, 
liable on the ground of a negligent 
keeping of it. To keep a wild or vi- 
cious domesticated animal is not a 
wrong per se; it is the failure to keep 
it secure that renders the owner or 
keeper liable, when coupled with an 
injury. If the owner has used all the 
usual precautions for the keeping of 
such an animal, and is in no wise neg- 
ligent in securing and keeping it so, 
he should not be held liable. Perhaps 
the fact that the animal was not se- 
cured when the injury occurred, is 
sufficient evidence of negligence to 
hold him liable, when the action is 
based upon the ground of negligence, 
unless the evidence reveals that the 
defendant was in no way responsible 
for its being loose. This is in conso- 
nance with a case where it was held 
that the owner and keeper of a vicious 
dog was not liable for an injury in- 
flicted by it, when, unknown to him, 
it had been improperly untied by an- 
other person : Fleeming v. Orr, 2 Macq. 
H. L. Cas. 14 ; s. c. 1 W. R. 339. See 
Brooks v. Taylor, S. Ct. Mich., Febru- 
ary 15, 1887. 

A plaintiff may be guilty of such neg- 
ligence or wilful misconduct as to pre- 
clude his recovering for an injury in- 
flicted by a wild or mischievous tame 
animal. If one were to voluntarily or 
carelessly thrust his hand into a bear's 
mouth, he must suffer the consequence 
unrecompensed. " Ifa person with full 
knowledge of the evil propensities of an 
animal, wantonly excites him, or vol- 
untarily or unnecessarily puts him- 
self in the way of such an animal, he 
would be adjudged to have brought 
the injury upon himself, and ought 
not to be entitled to recover. In such 
a case it cannot be said, in a legal 
sense, that the keeping of the animal, 
which is the gravamen of the offence, 
produced the injury. But as the 
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owner is held to a rigorous rule of lia- 
bility on account of the danger to hu- 
man life and limb, by harboring and 
keeping such animals, it follows that 
he ought not to be relieved from it by 
slight negligence or want of ordinary 
care. To enable an owner of such an 
animal to interpose this defence, acts 
should be proved, with notice of the 
character of the animal, which would 
establish that the person injured 
brought the calamity upon himself:" 
Muller v. McKesson, supra. In the case 
just cited, the defendants kept a Si- 
berian bloodhound in the inclosed 
yard surrounding their chemical fac- 
tory, generally keeping it fastened in 
daytime and loose at night, as a pro- 
tection against thieves. It was the 
plaintiff 's duty to open the gate to the 
yard every morning to admit the work- 
men, and to do this he must pass 
through the yard. On going to open 
the gate one morning he was bitten by 
the dog, which came up behind him 
unknown to him, he supposing that 
the engineer had tied him up as usual. 
He made no examination to see if the 
dog was tied. It was held that he 
could recover, and that the rule of a 
fellow servant's negligence preventing 
a recovery did not apply. Where, in 
such a case, the foreman, knowing 
that the dog was loose, went into the 
yard at night and was injured, re- 
covery was refused : Brock v. Cope- 
land, 1 Esp. 203. The plaintiff went 
into a park thrown open to the public, 
in which were several deer, including 
a buck. Signs were set up, warning 
those in the park to beware of the 
buck. She was attacked and injured 
by it. It appeared that the park had 
about eleven acres in it, and that the 
plaintiff had frequently seen persons 
playing with the deer. A recovery 
was allowed : Congress $• Empire Spring 
Co. v. Edgar, supra. Even treading 
upon a dog's tail accidentally is not 



contributory negligence : Smith v. Pe- 
lah, 2 Stra. 1264. So, where the plain- 
tiff was ascending the front steps of a 
house to make a call, and a step broke 
and let him through to where a large 
and savage dog was chained, which 
bit him, he was allowed to recover ; 
and it is to be remarked here that the 
owner was not guilty of negligence in 
the keeping of the animal, for if the 
step had not broken, the dog could 
not have reached the plaintiff. The 
liability was put upon the ground, ta- 
citly, that the keeper insured all that 
the dog would not do any harm : Lav- 
erone v. Mangianti, 41 Cal. 138. In 
Brooks v. Taylor, supra, it was held an 
unnecessary allegation to allege that 
the plaintiff was without fault : citing 
Popplewell v. Pierce, 10 Cush. 509 ; 
Woolfv. Clialker, 31 Conn. 130. 

One may keep a watch-dog for the 
protection of himself, his property, 
and his premises. But if the dog be 
fierce, he must do so cautiously. He 
must confine him within reasonable 
limitations. He has no more right to 
turn a fierce dog loose in his door- 
yard at night, than to set a spring- 
gun therein. One is as much a nui- 
sance as the other. Thus, where a 
peddler, well acquainted in the neigh- 
borhood, who on previous occasions 
had called at the defendant's house, 
and had traded with his family, 
visited the premises and knocked at 
the door for admission, and supposing 
he had permission, passed through an 
entry into the sitting-room, there 
meeting the defendant and his family, 
and was severely bitten by a ferocious 
dog belonging to the defendant, the 
owner was held liable. The only 
fault of the plaintiff was, that he had 
entered the house under a mistaken 
idea that he had permission so to do : 
Woolfv. Chalker, 31 Conn. 121. Where 
a savage dog is allowed by its keeper 
to run at large, a trespasser upon 
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the premises, who is bitten, may 
recover : Loomis v. Terry, 17 Wend. 
496 ; Sherfey v. Bartley, 4 Sneed, 58. 
Where a child offered a dog candy 
and the dog sprang at the child and 
bit it, the owner was held liable : 
Lynch v. McNally, 7 Daly, 130 ; s. c. 
on appeal, 73 N. Y. 347. So, if one 
approach a house by an entrance near 
which a vicious dog is tied, it is no 
defence that there were other en- 
trances of a more public description : 
Sarck v. Blackburn, 4 C. & P. 297. 
If one by license goes upon ground, 
and while there, invite another, who 
is bitten by a watch-dog, its keeper 
is liable : Kelly v. Tilton, 3 Keyes, 
263 ; s. c. 2 Ab. Dec. 495. See Cur- 
tis v. Mills, 5 C. & P. 489 ; Meibus v. 
Dodge, 38 Wis. 300 ; Logue v. Link, 4 
E. D. Smith, 63. 

It has been elsewhere stated that 
the owner or keeper must have had 
knowledge of a domestic animal's pro- 
pensity to do evil, before he can be 
held liable. This fact of knowledge 
must be averred and proven. Thus, 
where a declaration alleged that the 
defendant kept a fierce mongrel mas- 
tiff, which he improperly allowed to 
be loose, and which had bitten the 
plaintiff, a recovery was refused for 
the lack of allegation that the defend- 
ant had notice of its bad qualities: 
Mason v. Keeling, 1 Ld. Raym. 606 ; 
s. c. 2 Mod. 332. So, the same was 
held true in the case of a dog chas- 
ing sheep : Lutw. 119 ; Dyer, 25 b, 
29 a ; 1 Vin. Ab. 234 ; Card v. Case, 
5 C. B. 622 ; Thomas v. Morgan, 2 C. 
M. & R. 496 ; and where the defend- 
ant so negligently kept his horse 
that it broke through and bit the de- 
fendant's mare : Scetchet v. Eltham, 
Freem. 534, or that the defendant's 
bull was accustomed to run at people, 
and had injured the plaintiff: Bux- 
endin v. Sharp, 2 Salk. 662 ; Bayntine 
v. Sharp, 1 Lutw. 90. In all these 



cases, judgment was arrested. But 
if it be alleged and proven that the 
defendant knew the evil propensity 
of his animal, he will be liable. As 
where it was alleged that he knew it 
was accustomed to bite sheep and it 
bit the plaintiff's : Hartley v. Harri- 
man, ,1 B. & Al. 620 ; or where the 
defendant kept a boar which he knew 
was accustomed to bite animals, and 
it bit the plaintiff's mare : Jenkins v. 
Turner, 1 Ld. Raym. 109 ; or had a 
dog, knowing it was accustomed to 
bite mankind, and it bit the plaintiff : 
Cropper v. Matthews, 2 Sid. 127 ; Chart- 
wood v. Greig, 3 C. & K. 46 ; Smith v. 
Pelah, 2 Str. 1264 ; Judge v. Cox, 1 
Stark. 227 ; Jackson v. Smithson, 15 
M. & W. 563 ; Wool/ v. Chalker, 31 
Conn. 121. And the same is true of 
a bull attacking a man : Blackman v. 
Simmons, 3 C. & P. 138 ; Hudson v. 
Roberts, 6 Exch. 697 ; ora dog worrying 
cattle : Thomas v. Morgan, 2 C. M. & 
R. 496 ; or a monkey accustomed to 
bite mankind, and it bit the plaintiff: 
May v. Burdett, 9 Q. B. 101. The 
American cases are to the same effect : 
State v. McDermott, S. Ct. N. J. No- 
vember 10, 1886 ; Reynolds v. Hussey, 
S. Ct. N. H. July 30, 1886 ; Oakes v. 
Spauhling, 40 Vt. 347 ; s. c. 7 Ameri- 
can Law Register (N. S.), 551 ; 
Williams v. Moray, 74 Ind. 25, 39; 
Woolfv. Chalker, 31 Conn. 121 ; Con- 
gress Sr Empire Spring Co. v. Edgar, 
99 U. S. 645 ; s. c. 18 American Law 
Register, 613. 

In nearly all of the illustrations 
previously given, the animal only fol- 
lowed a propensity it had previously 
manifested to attack certain kinds of 
animals ; or to attack mankind and 
not animals. Suppose the vicious 
animal never manifested a disposition 
to attack mankind, but suddenly did 
injure the plaintiff; or suddenly at- 
tacked an animal when it had only 
shown a disposition to attack man- 
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kind; or attacked one kind of ani- 
mals when it had manifested a dispo- 
sition only to attack another kind : 
is its keeper liable ? In an early- 
case, Jenkins v. Turner, 1 Ld. Raym. 
109, it was alleged that the defendant 
kept a boar which he knew bit ani- 
mals, and which bit the plaintiff's 
mare. It was argued in arrest of 
judgment, that "animals" was too 
general a term, and might include 
frogs, etc., in which instance it would 
be no offence to keep a boar ; or even 
though animals meant such animals 
as sheep, yet the declaration should 
have averred mares, for if a man 
keep a dog accustomed to bite mares 
and it afterwards bite a man, the 
owner is not liable. But the Court 
said that if a man knowingly keep a 
dog accustomed to bite sheep, and it 
bite a horse he is liable, notwithstand- 
ing the precedents ; for the owner, 
after knowledge of the first mischief, 
ought to have destroyed him, or hin- 
dered him from doing any more hurt. 
The Court also said that the declara- 
tion might have been bad on de- 
murrer, but on motion in arrest it was 
good ; for the defendant knew that no 
evidence could be given if any mis- 
chief done by the boar except that 
of which he had notice, and it must 
be intended, after verdict, that evi- 
dence was given of its biting such 
animals as sheep, and not dogs. But 
the Court thought there might be a 
difference between a boar' and a dog, 
for it is the nature of the latter to kill 
animals ferae natural, as hares, etc. ; 
but it is not natural to boars to kill 
anything. In another case the charge 
was that the defendant kept a dog 
that he knew was accustomed to 
worry sheep, and that it killed the 
sheep of the plaintiff. The evidence 
showed that the dog had bit men, but 
there was no evidence showing that 
it was accustomed to bite sheep. The 



Court held that the plaintiff had tied 
himself up in his declaration by 
alleging a propensity in the dog to 
bite sheep, and he must prove it, and 
that there was no evidence to support 
it ; but if he had averred generally 
that the dog was of a ferocious and 
mischievous character, to the defend- 
ant's knowledge, that would have 
been sufficient, without having a habit 
to worry sheep : Hartley v. Harriman, 
1 B. & Al. 620. If a bull injure a 
horse, evidence of a previous attack 
by the bull upon a man is compe- 
tent : Cockerham v. Nixon, 11 Ired. L. 
269. So, in Illinois, it has been held 
that if a dog has a propensity to kill 
one kind of animals, his owner is 
liable if he kill another kind : Picker- 
ing v. Orange, 1 Scam. 338. But, in 
a later case, it was held that proof 
of a knowledge to bite other dogs and 
animals, was not proof of a propen- 
sity to bite men, and that proof of the 
biting of animals in an action for 
biting the plaintiff was erroneous : 
Keightlinger v. Egan, 65 111. 235. A 
like rule was adopted in Maryland : 
Twigg v. Ryland, 62 Md. 380 ; s. c. 
24 American Law Register, 191. 

If the animal has a mischievous 
propensity, of which its owner has 
knowledge, a previous actual violence 
by it need not be proven or shown in 
order to recover. Whether or not 
the owner or keeper had this know- 
ledge, is a question for the jury : Con- 
gress Sf Empire Spring Co. v. Edgar, 
99 U. S. 645 ; s. c. 18 American Law 
Register, 613 ; Rider v. White, 65 N. 
Y. 54 ; Godeau v. Blood, 52 Vt. 251. 
So, where it was shown that the 
owner had knowledge that his dog 
was in the habit of biting people 
when in play, this was held sufficient 
to charge him with knowledge of its 
tendency to bite when in anger : 
State v. McDermott, supra. And the 
same was held true of a ram accus- 
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tomed to butt : Oakes v. Spaulding, 40 
Vt. 347 ; s. o. 7 American Law Reg- 
ister, 551. A single previous instance 
of having bit mankind is sufficient to 
charge the keeper with knowledge of 
its propensity, although it may never 
have manifested any evil propensity, 
before or since that time : Arnold v. 
Norton, 25 Conn. 92 ; Judge v. Cox, 1 
Stark. 227 ; Charlwood v. Greig, 3 C. 
& K. 46. And the good conduct of 
the dog, when one previous act of 
viciousness has been shown, cannot be 
proven in defence : Mann v. Weiand, 
81£ Pa. St. p. 255 ; Buckley v. Leonard, 
4 Denio, 500, unless there is a conflict 
of testimony in regard to the particular 
acts of viciousness, in which case the 
general conduct and habits of the dog 
may be considered in determining the 
credit to be given to the witnesses : 
Mann v. Weiand, 81£ Pa. St. 255. 
Thus, in the case last cited, in an 
action for scaring a horse, one in- 
stance of previous chasing was held 
sufficient. So, where a horse kicked 
through the front panel of an omnibus 
and injured the plaintiff who was 
riding in it, and there was no evidence 
to show that this particular horse was 
a kicker or mischievous, but it was 
proven that the panel bore marks of 
other kicks, and no precautions, such 
as a kicking-strap, were used against 
the possibility of the horse striking 
out, and no explanation was offered 
by the defendant, it was held that 
there was proof sufficient to justify the 
jury in reaching the conclusion that 
the defendant had knowledge of the 
animal's bad traits sufficient to render 
him civilly liable, and that the Nisi 
Prius Court did not err in refusing to 
withdraw the case from the jury. 
The language used by the Court is in- 
structive : " Proof having been given 
that the horse in question had mis- 
conducted himself in the way charged, 
the burden of showing that he was 



not habitually a kicker, or something 
to account for his having kicked on 
this particular occasion, lay on the de- 
fendants. The mere fact of his having 
kicked out, was, I should say, prima 
facie evidence for the jury. But there 
was further evidence. It was proved 
that there were marks of other kicks 
on the omnibus besides that which 
was made on the occasion in question. 
It was left in doubt how those marks 
were produced. It was impossible to 
withdraw the evidence from the jury. 
The defendants might, and ought to 
have explained it. And when it is 
said that all horses are prone to kick, 
and that a single act of kicking may 
be no fault in a horse, then it becomes 
a fair question for the jury, whether, 
that being so, it was not the duty of 
the defendants to provide some means 
to guard against such a contingency, 
such as a kicking-strap or board. It 
is urged that it is not usual for private 
individuals to apply such contrivances 
to their carriage-horses ; but the an- 
swer to that is, that private individuals 
generally take care to provide them- 
selves with horses which do not kick. 
Where a horse, from no assignable 
cause, kicks out, I think the presump- 
tion is that he is a kicker. I think 
there was clearly evidence for the 
jury, and that the rule should be dis- 
charged :" Simson v. London General 
Omnibus Co., L. E. 8 C. P. 390 ; s. c. 
6 Moak, 173. A general report in 
the neighborhood of viciousness is 
admissible in evidence : Murray v. 
Young, 12 Bush, 337. 

Statements made after the injury is 
inflicted are or are not admissible ac- 
cording to the extent of the admission 
made by them. For instance, an 
offer by the defendant to compensate 
the plaintiff for his injuries is of little 
or no value ; for the defendant may 
see fit to pay rather than to run the 
risk of a law-suit and its attendant 
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expense and costs, if defeated. Un- 
less accompanied by other facts, it 
ought not to be received : Thomas v. 
Morgan, 2 C. M. & R. 496 ; Beck v. 
Dyson, 4 Comp. 198. In another case, 
it appeared that the plaintiff was 
walking in the street wearing a red 
handkerchief. The bull of the de- 
fendant, ordinarily gentle and quiet, 
and not known to have gored any 
person previously, was driven along 
the street, when he attacked and 
gored the plaintiff. After the trans- 
action, the defendant said that the 
red handkerchief caused it, and that 
he knew the bull would run at any- 
thing red. The bull had no hostile 
feeling against the man injured, yet, 
because of his mischievous propensity 
to rush at a red object, of which his 
owner knew, it was held that the 
owner was liable, and that these 
statements were admissible: Hudson 
v. Roberts, 6 Exch. 697. See State v. 
Dermott, supra. In this case, the 
post facto statements tended to show a 
prior knowledge of the animal's evil 
propensity. If it did not, it would 
not be admissible : Cook v. Waring, 
2 Hurl. & Colt. 332. See Rider v. 
White, 65 N. Y. 54. Evidence of pre- 
vious and subsequent viciousness is 
admissible : Kennon v. Gilmer, 5 Mont. 
257 ; Todd v. Inhabitants, etc., 8 Allen, 
51 ; Maggi v. Cutts, 123 Mass. 535 ; 
Godeau v. Blood, 52 Vt. 251 ; Mont- 
gomery v. Katster, 35 La. Ann. 1091. 
The dog may be exhibited to the jury 
to enable it to judge of his disposition : 
Line v. Taylor, 3 F. & F. 731. (In 
this case it was held a mere habit in a 
dog of bounding upon and seizing per- 
sons, not so as to hurt or injure them, 
though causing annoyance and trivial 
damage to clothes, will not sustain an 
action.) His subsequent bad conduct 
is not sufficient to prove knowledge of 
his conduct previous to the injury: 
FairchUd v. Bentley, 30 Barb. 147. 



If a dog has once, unprovoked, bit- 
ten a man, in an action for a second 
biting, even of another, it is no defence 
that the dog was generally inoffensive : 
Buckley v. Leonard, 4 Denio, 500. 

The knowledge of an agent or ser- 
vant, of an animal's ferocity, is suffi- 
cient to charge the principal or master 
with notice of its evil propensity, if 
the knowledge of such agent or ser- 
vant be acquired within the scope of 
his delegated power. Thus, if the 
owner of a dog appoints a servant or 
a coachman to keep it, the servant's 
knowledge of the dog's ferocity is the 
knowledge of the master : Baldwin v. 
Caselta, 21 W. R. 16 ; s. c. 3 Moak, 
434; 16 L. J. (N. S.) 707; 41 L. J. 
Exch. 167 ; 7 L. R. Exch. 41. In or- 
der to charge the owner with knowl- 
edge of the previous character of his 
dog, which had bitten the plaintiff, 
two persons who had previously been 
attacked by it (one of them twice) 
were called to prove that they had 
gone to the defendant's public-house 
and made complaint to two persons 
behind the bar serving customers, and 
that one of them had also complained 
to the bar-maid. There was no evi- 
dence that these complaints were com- 
municated to the defendant ; nor was 
it shown that the two men spoken to 
had general charge and management 
of the defendant's business, or had 
care of the dog. It was held, by two 
out of three judges, that there was 
evidence of a scienter to go to the jury : 
Appleby v. Percy, 9 L. R. C. P. 647. 
In another case it was held that a cor- 
poration was not liable, although some 
of the servants knew of the dog's 
habits : see Stiles v. Cardiff' Steam 
Nov. Co., 33 L. J. (a. B.) 310. Know- 
ledge of the wife may be sufficient to 
charge the husband, upon the pre- 
sumption that she told him. Thus, 
the defendant was a corn-dealer and a 
milkman, and his wife occasionally 
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assisted him in the business in his ab- 
sence. A dog which was kept upon 
the premises, where the business was 
carried on, bit the plaintiff who law- 
fully went there. About four years 
before, upon a single occasion, the dog 
had bitten another person, and com- 
plaint was then made to the wife. 
The Court held that this was sufficient 
evidence of a scienter to go to the jury, 
although the wife stated that she did 
not remember the circumstance, and 
had not communicated it to her hus- 
band : Gladman v. Johnson, 36 L. J. C. 
P. 153. The converse of this proposi- 
tion does not seem to be true : that is, 
that notice to the husband, standing 
alone, is notice to the wife to render 
her liable : Miller v. Kimbray, L. J. 
N. S. 360. But a scienter in the hus- 
band cannot be inferred from the wife 
asking the daughter why she had not 
tied the dog at the time the injury 
was inflicted, although it will be in- 
ferred from proof of a tying up pre- 
vious to the injury : Goode v. Martin, 
57 Md. 606. So, if a servant, having 
charge of a ferocious animal, neglect 
his duty, the master is liable, even 
though the master is a corporation : 
Muller v. McKesson, 73 N. Y. 195. So, 
evidence tending to prove that ser- 
vants, others than the one having the 
dog in charge, knew of the evil habits 
of the dog, is admissible to prove such 
habits, and being admissible, the 
Court will not presume that the jury 
made an illegitimate use of it : Corliss 
v. Smith, 53 Vt. 534; see Twigg v. 
Ryland, 62 Md. 380 ; s. c. 24 American 
Law Register, 191. 

If the animal is the joint property 
of two persons, one of whom allows 
the other to have charge of it, both 
are liable to the person injured : Oakes 
v. Spaulding, 40 Vt. 347 ; s. c. 7 Ameri- 
can Law Register, 551. So are part- 
ners who keep a dog in their joint bus- 
iness : Adams v. Ball, 2 Vt. 9 ; Smith v. 



Jaques, 6 Conn. 530. But where a stat- 
ute made the owner or keeper liable, 
a joint action for injuries committed 
by two dogs was not allowed against 
both owners, each one separately own- 
ing a dog : Buddington v. Shaerer, 20 
Pick. 477; s. c. 22 Id. 427; Smith 
v. Montgomery, 52 Me. 178. So, the 
general rule is, that if the dogs of sep- 
arate owners commit an injury to- 
gether, a separate action against each 
owner must be brought. " It does not 
follow, because the animal of A. ac- 
companies the animal of B. in the same 
mischief, that the owners are jointly 
liable. Where a joint action will lie, 
either may be accountable for the 
whole injury. In a case like the one 
before us, the dog of one may be 
young and feeble, and incapable of 
mischief by himself: and yet, if a 
joint action lay, his master might 
be made accountable for the injury 
caused by the large and ferocious dog 
of his neighbor. The reason which 
makes one liable who personally joins 
in, or aids or abets the wrong done by 
another, does not apply." Van Steen- 
burgh v. Tobias, 17 Wend. 562 ; Auch- 
muty v. Ham, 1 Denio, 495 ; Adams v. 
Hall, 2 Vt. 9 ; Russell v. Tomlinson, 2 
Conn. 206 ; Denny v. Carrell, 9 Ind. 
72 ; Loomis v. Terry, 17 Wend. 496 ; 
Perry v. Phipps, 10 Ired. L. 259. So, 
where it was proven that two dogs of 
different owners killed sheep to the 
value of nineteen dollars, and the ver- 
dict assessed to the owner of the larger 
dog twelve dollars, it was held that he 
had no reason to complain : Wilbur v. 
Hubbard, 35 Barb. 303. In the absence 
of proof the law will presume that 
each animal did the same amount of 
damage : Partenheimer v. Van Osder, 20 
Barb. 479 ; see McAdams v. Sutton, 24 
Ohio St. 333 ; Flansburg v. Basin, 3 
111. App. 531 ; Kerr v. O'Connor, 63 
Pa. St. 341 ; Carroll v. Weiler, 4 T. & 
C. (N. Y.) 131 : s. c. 1 Hun, 605. 



WORTHEN v. LOVE. 



643 



The owner is liable on the ground 
that he has dominion and control over 
the dog, and must restrain it at his 
peril. But he need not have actual 
custody of it. A father put his dog in 
the hands of his son to keep it from 
his creditors, and while there it bit 
the plaintiff. The son was held liable. 
" If, as between the defendant and his 
father, the dog was the defendant's, 
the father having surrendered his 
right to defendant, and at the time the 
plaintiff was bitten, the defendant had 
a right to the control of the dog, and 
he was only temporarily and casually 
out of his actual custody, as anyone's 
dog might be at a neighbor's house, 
and the defendant's father, as between 
them, had no right to any custody and 
control of the dog, the defendant was 
liable in this action ; and that if the 
defendant's father put the dog into 
the defendant's hands for the purpose 
of keeping him from being attached 
by his creditors, it would not excuse 
the defendant:" Marsh v. Jones, 21 
Vt. 378. 

The harborer of a vicious animal is 
as liable as the owner ; for he has do- 
minion over the dog. And the same 
is true of one that allows it to resort 
to his premises ; McKone v. Wood, 5 C. 
& P. 1 ; Wilkison v. Parrott, 32 Cal. 
102; Barrett v. Maiden, etc., R. R. 
Co., 3 Allen, 101. But a dog may be 
upon, the premises temporarily, or in 
the actual charge of another, and the 
owner of the premises may in no way 
harbor it ; for he may have no control 
over it. Thus, a boarder in a private 
family may have a dog, and the owner 
of the premises have no control of it ; 
in which case it would be manifestly 
unjust to hold any other than the 
boarder liable : Cummings v. Riley, 52 
N. H. 368. So, where a passenger 
was bitten at a railway station, while 
lawfully there, by a stray dog which 
had, shortly before, attacked another 
Vol. XXXVI.— 83 



passenger, and a few minutes before 
the injury complained of had been 
kicked out of the signal box by one 
of the employes of the company, it 
was held not to be such a keeping of 
the dog as would even justify the 
leaving of the question of negligence 
to the jury : Smith v. Great Eastern 
Co., 36 L. J. (C. P.) 22 ; s. c. 15 L. 
T. (N. S.) 246. So, where a hired 
hand on a farm had a dog that fol- 
lowed him each day to his work and 
returned at night with him to his 
own home, which was separate and 
apart from that of the employer, it 
was held that the latter did not har- 
bor it, and was not liable : Auchmuty 
v. Ham, 1 Denio, 495. A statute sub- 
jected the " owner or keeper' ' of a dog- 
killing sheep to a liability without 
notice of the dog's evil propensity. 
The defendant was charged as " pos- 
sessed" of a dog, but the proof showed 
that he only harbored it. He was 
held not liable : Williamson v. Carroll, 
1 Har. (N. J.) 217 ; Grant v. Riclcer, 
74 Me. 487 ; see Burnham v. Strother, 
S. Ct. Mich, June 23, 1887 ; Strang 
v. Newlin, 38 How. Pr. 364. 

If a master permit his servant to 
keep a dog on the premises he will be 
liable for its acts. In the case of the 
farm hand, as has been stated, the 
master was not liable ; for the farm 
hand was not strictly a servant with- 
in the meaning of that term. But 
where a horse-railroad company per- 
mitted, tacitly, a person in their em- 
ploy who had charge and superin- 
tendence of their stables, with the 
knowledge and implied assent of their 
general agent or superintendent, L to 
keep on their premises a dog that in- 
jured the plaintiff, it was held that 
this was clearly sufficient to warrant 
the jury in finding that the animal 
was kept by the company : Barrett 
v. Maiden, etc., R. R. Co., 3 Allen, 
101. 
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A corporation may keep a dog ; and 
the instance just given is an example. 
Thus, where a passenger on a steam- 
boat having gone to the company's 
premises to inquire about his bag- 
gage, and finding them closed, was 
directed to inquire at other premises 
of the company near by ; whither he 
went, and while there was bitten by 
the company's dog, chained up around 
an angle of the building, so as to be 
previously out of sight of the passen- 
ger ; to the knowledge of those in the 
employ of the company, but who had 
no control over the premises, or au- 
thority with respect to the dog, it had 
bitten another person. It was held 
that, assuming the company to be 
aware of the dangerous character of 
the dog, they were liable, and that 
in proving a scienter there is no dif- 
ference between a corporation and an 
individual ; whatever is notice to a 
person competent to receive it, is no- 
tice to the corporation. But in this 
instance it was held that no sufficient 
scienter was proven : Stiles v. Cardiff 
Steam Nav. Co., 33 L. J. (Q. B.) 310 ; 
10 Jur. (N. S.) 1199. 

One may not indiscriminately kill 
a mischievous animal, even though at 
the time it be engaged in mischief. 
Thus a hog pursuing a chicken may 
not be killed to save the chicken ; for 
the injury causing the death of the 
hog is out of all proportion to the loss 
of the chicken : Morse v. Nixon, 6 
Jones, 293 ; Anderson v. Smith, 7 111. 
App. 354. But, on the other hand, 
if the animal pursued is of consider- 
able value, the rule is different. As 
where a jack pursued a cow, and after 
throwing it down, was about to jump 
upon it, the owner was held justifi- 
able in killing the jack to save the 
cow : Williams v. Dixon, 65 N. C. 
416. And the rule that the owner of 
the animal charged, may kill the pur- 
suing animal, is not limited to such 



owner alone ; for one having charge 
of the pursued animal, or even a 
stranger in a clear case, may stay 
the course of the offending animal by 
killing it if necessary : Leonard v. 
Willcins, 9 Johns. 233. And it is not 
essential that the mischievous animal 
be actually chasing at the time of the 
killing ; for if he manifest a disposi- 
tion to begin or renew the pursuit, 
and the killing is necessary to pro- 
tect, it may be killed : Spray v. Am- 
merman, 66 111. 309 ; see Keck v. Hal- 
stead, Lut. 1494 ; Barrington v. Turner, 
3 Lev. 28. If the owner of a ferocious 
dog persist in letting it run about, and 
it is in the habit of viciously attacking 
mankind, such owner, it is said, would 
be guilty of murder, if it were to kill 
any one : Jenkins v. Turner, 1 Ld. 
Raym. 109; Kittredge v. Elliott, 16 
N. H. 77; Btackman v. Simmons, 3 
C. & P. 138. There are many ex- 
pressions to the effect that a large 
and ferocious dog running at large is 
a nuisance, and may be killed by any 
one : Dunlap v. Snyder, 17 Barb. 566 ; 
Hinckley v. Emerson, 4 Cow. 351, with- 
out it being done in necessary self-de- 
fence : Brown v. Carpenter, 26 Vt. 638 ; 
Sherfey v. Bartley, 4 Sneed, 58 ; King 
v. Kline, 6 Pa. St. 318 ; Blair v. Fore- 
hand, 100 Mass. 141. But in all such 
cases, the ferocity must be unusual, 
and not mere viciousness ; and the 
killing must be done by one having 
a knowledge of its ferocity, for one 
wantonly killing a dog of whose fe- 
rocity he had no knowledge could 
not be justified by reason of his after- 
acquired knowledge: Brent v. Kim- 
ball, 60 111. 211. But one may kill a 
dog assailing him, although he, to 
the slayer's knowledge, has always 
been quiet: Reynolds v. Phillips, 13 
111. App. 557 ; Cornelius v. Grant, 1 
Scotch Sess. Cas. 4th ser. Just. 13. 
One may not kill a dog on its own- 
er's premises on the pretence that he 
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is a nuisance or because he has on a 
former occasion bitten another per- 
son: McCaskill v. Elliot, 5 Strob. L. 
196 ; Perry v. Phipps, 10 Ired. L. 259. 
"But it would be monstrous to 
require exemption from all fault, as 
a condition of existence. That the 
plaintiff's dog on one occasion stole 
an egg, and afterwards snapped at 
the heel of the man who had hotly 
pursued him, flagrante delicto; that 
on another occasion he barked at the 
doctor's horse ; and that he was 
shrewdly suspected in early life to 
have worried sheep, make up a cata- 
logue of offences not very numerous 
nor of a very heinous character. If 
such deflections as these from strict 
propriety be sufficient to give a dog 
a bad name and kill him, the entire 
race of those faithful and useful ani- 
mals might be rightfully extirpated :" 
State v. Holder, 81 N. C. 527. Where 
a defendant justified shooting a dog 



because it was worrying his fowl, and 
could not be otherwise prevented, it 
was held that he must prove that the 
dog was in the act of worrying the 
fowl at the very moment he was shot : 
Jahson v. Brown, 1 Campb. 41. And 
the owner of sheep was held not jus- 
tified in killing a dog for worrying his 
sheep after he had left them and 
passed into another field : Wells v. 
Head, 4 C. & P. 568. Where the de- 
fendant was passing the house of the 
owner of the dog, and it ran out and 
bit his gaiter, and on his turning 
around and raising his gun, it ran 
away and he shot it as it was run- 
ning from him, he was held not jus- 
tified in the act, for the killing was 
not done in self-defence : Morris v. 
Nugent, 7 C. & P. 572 ; Hanway v. 
Boultbee, 4 C. & P. 350 ; s. c. 1 M. 
& Rob. 15. 

W. W. Thoehton. 
Crawfordsville, Ind. 



Supreme Court of Kansas. 

STATE r. MOWRY. 

An insane, uncontrollable impulse, is not sufficient to destroy the criminal 
responsibility of the accused, when he knows the nature and consequences of 
the particular acts charged against him, and that they are wrong. 

Where a person is charged with having committed murder in the first de- 
gree whilst intoxicated, the jury may take his intoxication into consideration, 
not as an excuse, but in determining whether he was capable of that pre- 
meditation and intent to kill which are the necessary elements of the crime. 

It is murder for a person to kill one who he knows is pursuing him for a 
felony which he has just committed. 

Appeal from the District Court of Cowley County. 

8. B. Bradford, Atty .-General, and C. L. Swarts, for the 
State. 

Jennings $ Troup and Irwin Taylor, for the appellant. 

Johnston, J. (October 8, 1887).— At the April Term, 1886, 
of the District Court of Cowley County, Henry Mowry was 



